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THE INTERSTATE COMMERCE COMMISSION ON 
THE ENLARGEMENT OF ITS) POWERS. 



(By Joseph Nimmo Jr., L.L. D.) 



During the last fourteen years the Interstate*Commerce 
Commission has been- the persistent advocate of govern- 
mental rate-making. In so doing it has furnished^to that 
fallacy its most concrete and alluring expressions. This, 
as hereinafter shown, antagonizes the principle of com- 
mercial liberty, which was proclaimed at£thejbeginning by 
Thomas Jefferson and ever since has|beenjaccepted through- 
out the country. 

The conception of the Commission as to what its func- 
tions should be is stated officially inj four propositions 
as follows : 

First. In an argument addressed to the Senate Com- 
mittee on Interstate Commerce on March 16, 1892, the 
Commission made the following declaration : 

" The commercial development of the country has out- 
grown the capacity of the common law and the ordinary 
judicial tribunals to adapt themselves, under certain cir- 
cumstances to the complete and effective administration 
of justice." 

Thus did the Commission deny the capacity of the Fed- 
eral judiciary adequately to dispense justice in the conduct 
of the interstate commerce of the covmfcrj, C^sXiss^ 



of ?its members have publicly declared that the courts as 
now constituted should not be allowed to review its 
decisions. 

Second. In its eleventh annual report at page 142, the 
Commission recommended that Congress should confer 
upon it the absolute power to prescribe rates ; authorize it 
to issue self-executing administrative orders, and fiual ad- 
ministrative orders — a strictly judicial function. 

Thus did the Commission recommend that the dispensa- 
tion of justice in the conduct of the commerce of the coun- 
try should be conferred upon it — an administrative board 
— to be clothed with autocratic power. 

Third. In its annual report for the year 1893 the Com- 
mission declared at pages 10 and 11 that it ought to be 
invested not only with the power to determine rates, but 
also with the power to determine the relative commercial 
status of the various towns, cities, sections and industries 
of this vast country. This was expressed as follows: 

"To give each community the rightful benefit of location, 
to keep different commodities on an equal footing, so that 
each shall circulate freely and in natural volume, and to 
prescribe schedule rates which shall be reasonably just to 
both shipper and carrier is a task of vast magnitude and 
importance. In the performance of that task lies the great 
and permanent work of public regulation." 

Thus did the Commission recommend that it be invested 
with the extraordinary legislative power of directing the 
course of the commercial and industrial development of 
this country, a proposition which goes in the face of all 
American conceptions of liberty. If put in operation it 
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would at once establish autocratic government in this 
country. 

Fourth. At page 59 of its ninth annual report, submit- 
ted December 2, 1895, the Commission said : 

" The guardianship of the public interest so far as inter- 
state commerce is concerned is, under existing law, intrusted 
to this Commission * * * to some extent every ques- 
tion of transportation involves moral and social considera- 
tions, so that a just rate cannot be determined independently 
of the theory of social progress. This argument is perhaps 
as indefinite as it is comprehensive.' * 

The correctness of the latter observation is admitted. 
The nature and extent of the Commission's ''guardianship 
of the public interests" involving "moral and social consid- 
erations, and the theory of social progress" are puzzles which 
the Commission has not yet explained. This conception 
of its function is more than Populism — it is more than 
State Socialism — it is fantastic idealism. 

Such expressions of the Interstate Commerce Commis- 
sion, as to what its function should be, pervade its official 
and unofficial utterances since the year 1892. Summarily 
stated the Commission's expressed views as to the regula- 
tions of commerce, which should prevail in this country 
are as follows : 

1. The courts are no longer competent to the adminis- 
tration of justice in the conduct of commercial affairs. 

2. That function should be remitted to the Interstate 
Commeice Commission, which should be fully invested 
with legislative, administrative and judicial powers. 

3. The Commission should have the power to determine 
the course of the development of the commercial and in- 



dustrial interests of this country and in so doing it should 
not only exercise legislative, executive and judicial powers, 
but it should also be empowered to decide as to what is a 
just rate "upon the theory of social progress," without de- 
signating the particular theory to be adopted. 

The fact seems to have escaped general notice, and to a 
considerable extent to have been overlooked in Congress 
that the despotic powers thus sought to be secured by the 
Commission would if conferred institute in this country a 
bureaucratic despotism as absolute and as galling as that 
which the more advanced nations of Europe have long 
since repudiated, but which still lingers in Russia as the 
dominant cause of the struggle for civil liberty now going 
on in that unhappy country. 

Under the pretense of applying new methods to new 
conditions, the advocates of governmental rate-making 
have had recourse to an antique method scorned by the 
civilized globe. 

EFFORTS MADE BY THE INTERSTATE COM- 
MERCE COMMISSION TO SECURE AUTO- 
CRATIC POWER. 

Since the year 1892 the Interstate Commerce Commis- 
sion has adhered to and diligently sought to secure the 
powers thus enumerated. Having in a certain case as- 
sumed that it is invested with a degree of judicial author- 
ity, Judge Jackson of the United States Circuit Court for 
the District of Kentucky, declared January, 1889, that the 
Commission is not a Court, that it is not invested with any 
judicial function, and that Congress has no power to in- 
vest an administrative body with the judicial functions 
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(37 Fed. Rep., 567). This decision of Judge Jackson, who 
subsequently became a Justice of the Supreme Court of 
the United States, has never been assailed. 

The Commission then asked Congress to grant to it the 
desired judicial authority, but in this effort it also failed 
in the year 1892, for the reason that "the judicial power 
of the United States," under the Constitution, is vested 
solely in the Federal judiciary. 

Next the Commission assumed that it is by implication 
of law invested with the power to prescribe rates for the 
future, but in this it was overruled by the Supreme Court 
of the United States in the Maximum Rate Case, decided 
in 1897 — 167 U. S., 479. Ever since the Commission has 
strenuously sought to secure the desired power through 
legislative action. If such attempted exercise of power 
had been sustained it would have devolved upon the Na- 
tional Government full responsibility for the relative com- 
mercial and industrial prosperity of towns, cities, States and 
sections of the country, and have aroused fierce political 
strife, which the National Constitution was mainly de- 
signed to prevent. 

During the year 1899 the Interstate Commerce Commis- 
sion engaged in an extraordinary scheme. It allied itself to 
a propaganda fully committed to the object of inducing 
Congress to grant to it autocratic powers over the internal 
commerce of this country. That propaganda is still in ex- 
istence and militant. Its secretary is employed as a special 
agent of the Commission. 

The Commission next had recourse to an astounding 
expedient. By formal vote on December 8, 1899, it 
instructed its Secretary to propagate amcrtv^ MJas. \»&k. 



organizations of the country its ideas as to Commission 
rate-making " by distributing among them such reports, 
papers and documents as are designed to accomplish that 
purpose, and to devote himself assiduously to such duty." 
In pursuance of this order the Secretary of the Com- 
mission issued to the commercial bodies of the country a 
circular letter dated February 3, 1900, requesting them to 
urge upon Senators and Members of Congress the import- 
ance of passing Senate Bill 1439. The glaring impro- 
priety of this movement was evident to the national legis- 
lators and was instrumental in preventing any legislative 
action whatever upon the Commission's anti-American 
and impracticable bill. 

The efforts of the Interstate Commerce Commission to 
acquire autocratic power and thus to establish in this 
country bureaucratic rule with all that it implies of the 
destruction of commercial liberty would to-day command 
no more favor in Congress than it was able to secure from 
the year 1892 to 1904, if President Roosevelt had not 
thrown the weight of his extraordinary influence in favor 
of conferring upon the Commission the power to prescribe 
rates for the future, the proposition commonly known as 
governmental rate-making. 

THOMAS JEFFERSON'S COMMERCIAL POLICY. 

The country to-day squarely faces the question as to 
whether the commercial policy proclaimed by President 
Jefferson in the year 1801 or the commercial policy now 
advocated by President Roosevelt shall prevail in this 
country. 

In his first inaugural address as President delivered 
March 4, 1801, Mr. Jefferson recommended : 



"Government which shall restrain men from injuring 
one another and leave them otherwise free to regulate their 
own pursuits of industry and improvement" 



In this terse sentence Mr. Jefferson expressed both his 
well-known sentiments in regard to governmental regulation 
and to commercial liberty. The words " Government 
which shall restrain men from injuring one another" indi- 
cate his idea of governmental regulation. It implied the 
maintenance of justice and the preservation of the orderly 
conduct of commercial intercourse through the exercise of 
the judicial authority. This was then, as now, substantially 
provided for in the common law. It is essentially a judi- 
cial function. Its limitations are clearly defined by the 
courts of this country and of Great Britain. In the com- 
paratively recent Mogul Steamship case the restraints upon 
competition in trade and transportation known to Mr. Jef- 
ferson are defined by the highest court of Great Britain as 
those in restraint of practices which are inherently vicious, 
involving conspiracy, malice, molestation, boycotting, in- 
timidation, trespass, fraud, breach of contract, direct tort, 
bribing, coercing or other actionable wrong. In this the 
courts of the United States concur. 

The Interstate Commerce Act and every other statutory 
provision of the United States is loyal to the principles of 
the common law as thus stated. 

Mr. Jefferson's idea as to commercial liberty is expressed 
in the words " leave them otherwise free to regulate their 
own pursuits of industry and improvement," and is more 
fully expressed in his firstmessage to Congress as President, 
transmitted December 8, 1801, when he said : 
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" Agriculture, manufactures, commerce and navigation, 
the four pillars of prosperity, are the most thriving when 
left most free to individual enterprise." 

Mr. Jefferson was beyond question the chief apostle of 
that sentimeut of commercial liberty which had been im- 
planted in the minds of the American people by British 
aggressions upon the commercial interests of the colonies 
and by the subsequent attempts of certain of the States 
under the Confederacy to encroach upon the commercial 
rights of the citizens of other States. Such encroachments 
were finally eliminated by the provisions of the Constitution 
of the United States. 

Any regulation not based primarily upon the judicial 
determination of the question as to whether the rate ac- 
tually charged and collected by the carrier is just and 
reasonable but upon the rate substituted by the Commis- 
sion would be to repudiate the policy of Thomas Jefferson 
and to endorse the policy recommended by President 
Roosevelt. The pending Hepburn bill, H. R. 12987, is 
obnoxious to this censure. So also is the provision of that 
bill in regard to the establishment by the commission of 
through routes and through rates. This proposes to take 
by govermental authority private property, not for public 
use, but for the benefit of competing roads, and for the pro- 
motion of the schemes of speculators, who would depre- 
date upon vast property interests in railroads and in costly 
terminal facilities. This is flagrantly in violation of 
Mr. Jefferson's idea of right and of justice expressed as fol- 
lows in a letter to James Maury in the year 181 2 : 

? c The first foundations of the social compact would be 
broken up, were we definitely to refuse to its members the 



protection of their persons and property, while in their 
lawful pursuits." 

The effect of the autocratic determination of railroad 
rates upon the American Railroad System would be im- 
portant — its effect upon the commercial interests of the 
country would be more important — but its effect would be 
vastly greater and more disastrous upon the political insti- 
tutions of this country. 

No sensible person objects to the most drastic regulations 
of the railroads, in the line of the Jeffersonian policy, 
which may be necessary in order to prevent exorbitant 
rates, unjust discriminations in rates or to prevent other evil 
practices. Such regulations the lessons of experience have 
proved to be sufficient. 

It is not governmental regulation of the railroads or of 
railroad rates which is objected to, but the anti- American 
and essentially revolutionary manner in which it is pro- 
posed to accomplish that object. 

THE COMMERCIAL POLICY OP THOMAS JEF- 
FERSON HAS BEEN CLEARLY VINDICATED 
BY THE LESSONS OF EXPERIENCE. 

Beyond all doubt the appeal to history sustains the pol- 
icy of President Jefferson and condemns that of President 
Roosevelt. Under the principles of commercial liberty, 
as hereinbefore defined, this country has enjoyed a de- 
gree of happiness and of prosperity never before enjoyed 
by any nation on the globe. 

But let the appeal be made directly to the concrete ques- 
tion which now commands the public attention — the re- 



suits of railroad transportation. These fully vindicate the 
prescience and the faith of Thomas Jefferson in the results 
of commercial liberty: 

i. As the result of freedom from paternalistic restraint 
the United States to-day enjoys the advantages of the 
cheapest, the most expeditious, and the most efficient system 
of railroad transportation of any nation on the globe. 

2. The average rate charged for transporting freight on 
the railroads of the United States fell from 1.24 cents per 
ton per mile in 1882 to -JJ of a cent per ton per mile in 
1904, a decrease of 38 per cent. On the basis of receipts 
from freight during the year 1904 this amounted to a 
saving of about $800,000,000 to the people of the country 
during that year. 

3. The railroad mileage of the United States increased 
from 76,808 miles in the year 1876 to 217,250 miles on 
January 1, 1906, an increase of 182 per cent. 

4. The tonnage of freight transported on the railroads of 
the United States increased from 360,490,375 tons during 
the year 1882 to 1,275,321,607 tons during the year 1904, 
an increase of 254 per cent. 

5. As the result of improvements in roadway, equip- 
ment, terminal facilities and the means provided for joint 
traffic the efficiency of the railroad of to-day is vastly 
greater than that of the railroad of thirty or even twenty 
years ago. 

6. The statistical abstract of the United States for the 
year 1904, on page 461, indicates that the prices of the 
leading articles of daily consumption from the year 1887, 
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when the Interstate Commerce Act took effect, to January 
i, 1905, exhibited an increase of over 7 per cent, whereas 
the rate per ton per mile charged on the railroads of the 
United States during the same period exhibited a decrease 
of 24 per cent. 

7. The National Board of Trade has twice decided 
against governmental rate-making. 

But the Interstate Commerce Commission has been com- 
pelled to give in evidence against its own contentions for 
the autocratic control of the commerce of the country as 
against the principle of commercial liberty proclaimed by 
Thomas Jefferson. In compliance with a resolution of the 
Senate of the United States dated January 16, 1905, the 
Commission reported that during the eighteen years of its 
existence there were in all 9,089 complaints heard by it. 
Of this total number of complaints 8,319 were of so simple 
and unimportant a nature that they were disposed of without 
any formal hearing, and by a mere exposure of the facts in 
the case. In a word, more than 91 per cent of all the com- 
plaints made to the Commission were in the nature of fric- 
tional resistances and incidental evils. Only 770 cases 
came to a formal hearing before the Commission, of which 
only forty-five cases were appealed to the Federal Courts, 
and of these only eight cases were sustained by the 
courts, all of which involved unjust discrimina- 
tions, not a single case involving exorbitant or 
unreasonable rates. The eight cases of unjust dis- 
crimination were all that the Commission was able to 
prove in the courts of the United States out of a total of 
three thousand million freight transactions or 
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one case in each three hundred and seventy-five 
million freight transactions. 

In the light of these facts the method of regulation pro- 
posed by the Interstate Commerce Commission and other 
advocates of governmental rate-making would be the pros- 
titution of governmental powers. 

The irrefutable fact stands that railroad rates in this 
country are absolutely controlled by commercial forces. 
This fully explains the fact that during the nineteen years 
of the existence of the Interstate Commerce Commission 
not a single case of exorbitant rates and only eight cases of 
unjustly discriminating rates were proved in the courts. 

Thus has the policy of Thomas Jefferson been tri- 
umphantly vindicated in the regulation of commerce, 
through restraints judicially administered, leaving the 
people ''otherwise free to regulate their own pursuits of 
industry and improvement." 

The exigent question of the hour is — shall the commer- 
cial policy of Jefferson be maintained, or shall it give place 
to a revolutionary and anti-American policy of bureau- 
cracy and despotic rule ? 

CONCLUSION. 
The proposition to endow a bureau of the executive de- 
partment of the government with the mixed legislative, 
executive and judicial functions involved in the autocratic 
authority to determine the absolute and relative rates which 
shall prevail in the conduct of the internal commerce of 
the United States embraces great and complex economic 
questions, great and complex commercial questions, great 
and complex legislative questions and great and complex 
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legal and constitutional questions. These have all been 
thrust upon Congress and the country without adequate 
opportunity being afforded for proper reflection and public 
debate. In the language of Mr. Gladstone, the subject is 
"one not ripe for legislation." The discussion of it thus 
far has developed many vitally important questions which 
demand thorough congressional inquiry. Great Britain, 
with only about 22,000 miles of railway has had nine 
thorough parliamentary investigations of the railroad prob- 
lem since the year 1840, whereas in this country there has 
been but one such congressional investigation, namely, the 
Senate inquiry of 1886 which resulted in the able Cullom 
report and the admirable " Act to Regulate Commerce" 
of February 4, 1887. 

Upon this vitally important point the words of wisdom 
from the pen of Thomas Jefferson are now singularly ap- 
propriate. In a letter addressed to William C Jarvis, 
written from Monticello in the year 1820, Mr. Jefferson 
said : 

« I know no safe depositary of the ultimate 
powers of the society but the people themselves ; 
and if we think them not enlightened enough to 
exercise their control with a wholesome discre- 
tion, the remedy is not to take it from them, but 
to inform their discretion by education." 

This as sharply defines the present situation in regard to 
the proposition of governmental rate-making as if it had 
been written yesterday. The people are now " the safe de- 
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positary of the powers of the society " as they were in the 
year 1820 ; they have not had time to become sufficiently en- 
lightened on this great and complex question " to exercise 
their control with a wholesome discretion ; " but the at- 
tempt is now being made "to take that power from them" 
by precipitate action. Therefore it is the duty of the hour 
"to inform their discretion by education." The experi- 
ences of Great Britain and of this country since Mr. Jeffer- 
son wrote is that the best possible way to inform the people, 
is through thorough and impartial parliamentary or con- 
gressional investigation and report by men whose minds 
are enlightened by the sense of official responsibility as 
representatives of the people. The present attempt to 
hustle the people of this country in the decision of a vitally 
important question is as unbecoming as it is dangerous. 

The Interstate Commerce Commission, moved by pru- 
dential considerations but animated always by the determi- 
nation to secure autocratic power over the commerce of 
this country, has from time to time whittled down and 
sought to explain away some of its more aggressive pre- 
tentions, but it still adheres to its original purpose, mani- 
fested fourteen years ago, to free itself of judicial re- 
straint, and to gain autocratic power. This purpose finds 
strident expression in the Hepburn bill. — H. R. 1297. 

The political question is of vastly greater moment than 
any other involved in the subject. It is by far the most 
important public question which has confronted the people 
of this country since the outbreak of the Civil War. 
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Failure to submit it finally to the verdict of the people in 
the ordinary course of political debate and determination, 
would be to discard that faith in the enlightened judgment 
and patriotism of the American people which distinguished 
that great apostle of liberty — Thomas Jefferson. 

Joseph Nimmo, Jr. 
Washington, D. C, 

February 22, 1906. 
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